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H4791.1

SECOND SUBSTI TUTE HOUSE BI LL 1933

State of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on

By House Commttee on Financial Institutions & Insurance (originally
sponsored by Representatives Schual -Berke, Mrrell and Lantz)

READ FI RST TI ME 2/ 3/ 06.

AN ACT Relating to reporting and analysis of nedical malpractice
related information; anmending RCW 42.56.400; adding a new section to
chapter 7.70 RCW adding a new chapter to Title 48 RCW prescribing
penal ties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daim nmeans a demand for nonetary damages for injury or death
caused by nedical nmalpractice, and a voluntary indemity paynent for
injury or death caused by nedical nmal practice nade in the absence of a
demand for nonetary damages.

(2) "Caimnt" neans a person, including a decedent's estate, who
i s seeking or has sought nonetary danages for injury or death caused by
medi cal mal practi ce.

(3) "Cosed claim neans a claimthat has been settled or otherw se
di sposed of by the insuring entity, self-insurer, facility, or
provider. A claimmay be closed with or without an i ndemmity paynent
to a cl ai mant.

(4) "Conm ssioner"” neans the insurance comr ssioner.
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(5 "Economc danmmges" has the sanme neaning as in RCW
4.56.250(1) (a).

(6) "Health care facility" or "facility" nmeans a clinic, diagnostic
center, hospital, Ilaboratory, nental health center, nursing hone,
office, surgical facility, treatnent facility, or simlar place where
a health care provider provides health care to patients, and includes
entities described in RCW 7. 70. 020(3) .

(7) "Health care provider"” or "provider" has the sane neaning as in
RCW 7.70.020 (1) and (2).

(8) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(9) "Medical malpractice" neans an actual or alleged negligent act,
error, or omssion in providing or failing to provide health care
services that is actionable under chapter 7.70 RCW

(10) "Noneconom ¢ danages” has the sanme neaning as in RCW
4.56.250(1) (b).

(11) "Self-insurer" means any health care provider, facility, or
ot her individual or entity that assunmes operational or financial risk
for clains of nedical malpractice.

NEW SECTION. Sec. 2. (1) For clains closed on or after January 1,
2008:

(a) Every insuring entity or self-insurer that provides nedica
mal practice insurance to any facility or provider in Washington state
must report each nedical nmal practice closed claimto the comm ssioner.

(b) If a claim is not <covered by an insuring entity or
self-insurer, the facility or provider nanmed in the claimnust report
it to the commssioner after a final claimdisposition has occurred due
to a court proceeding or a settlenment by the parties. I nstances in
whi ch a claimmy not be covered by an insuring entity or self-insurer
i nclude, but are not limted to, situations in which the:

(1) Facility or provider did not buy insurance or nmaintained a
self-insured retention that was larger than the final judgnent or
settl enent;
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(i) Aaimwas denied by an insuring entity or self-insurer because
it did not fall within the scope of the insurance coverage agreenent;
or

(1i1) Annual aggregate coverage limts had been exhausted by ot her
cl ai m paynents.

(2) Beginning in 2009, reports required under subsection (1) of
this section nust be filed by March 1st, and include data for all
clains closed in the preceding calendar year and any adjustnents to
data reported in prior years. The conm ssioner may adopt rules that
require insuring entities, self-insurers, facilities, or providers to
file closed claimdata electronically.

(3) The conm ssioner may inpose a fine of up to two hundred fifty
dollars per day against any insuring entity that violates the
requi renents of this section

(4) The departnment of health may inpose a fine of up to two hundred
fifty dollars per day against any facility or provider that violates
the requirenents of this section. The total fine may not exceed ten
t housand dol | ars.

NEW SECTION. Sec. 3. Reports required under section 2 of this act
must contain the following information in a form and codi ng protoco
prescri bed by the comm ssioner that, to the extent possible and still
fulfill the purposes of this act, are consistent with the format for
data reported to the national practitioner data bank:

(1) daimand incident identifiers, including:

(a) A claim identifier assigned to the claim by the insuring
entity, self-insurer, facility, or provider; and

(b) An incident identifier if conpanion clainms have been nmade by a
cl ai mant . For the purposes of this section, "conpanion clains" are
separate clains involving the sane incident of nedical nal practice nade
agai nst other providers or facilities;

(2) The nedical specialty of the provider who was primarily
responsi ble for the incident of nedical malpractice that led to the
claim

(3) The type of health care facility where the nedical nal practice
i nci dent occurred;

(4) The primary location within a facility where the nedical
mal practice incident occurred;
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(5) The geographic location, by city and county, where the nedical
mal practice incident occurred;

(6) The injured person's sex and age on the incident date;

(7) The severity of malpractice injury wusing the national
practitioner data bank severity scal e;

(8) The dates of:

(a) The incident that was the proxi mate cause of the claim

(b) Notice to the insuring entity, self-insurer, facility, or
provi der;

(c) Suit, if filed;

(d) Final indemity paynent, if any; and

(e) Final action by the insuring entity, self-insurer, facility, or
provider to close the claim

(9) Settlenment information that identifies the timng and fina
met hod of cl ai mdisposition, including:

(a) Cainms settled by the parties;

(b) Cainms disposed of by a court, including the date di sposed; or

(c) Cains disposed of by alternative dispute resolution, such as

arbitration, nediation, private trial, and other comon dispute
resol uti on nmet hods; and
(d) Whether the settlenent occurred before or after trial, if a

trial occurred,

(10) Specific information about the indemity paynents and defense
expenses, as foll ows:

(a) For clains disposed of by a court that result in a verdict or
judgnent that item zes danages:

(i) The total verdict or judgnent;

(ti) If there is nore than one defendant, the total indemity paid
by or on behalf of this facility or provider;

(1i1) Econom c danages;

(1v) Noneconom c damages; and

(v) Allocated | oss adjustnment expense, including but not limted to
court costs, attorneys' fees, and costs of expert w tnesses; and

(b) For clains that do not result in a verdict or judgnent that
i tem zes dammges:

(1) The total amount of the settlenent;

(ti) If there is nore than one defendant, the total indemity paid
by or on behalf of this facility or provider;
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(1i1) Paid and estimated econom ¢ damages; and

(iv) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses;

(11) The reason for the medical malpractice claim The reporting
entity nust use the sanme allegation group and act or om ssion codes
used for mandatory reporting to the national practitioner data bank
and

(12) Any other claimrelated data the conmm ssioner determnes to be
necessary to nonitor the nedical mal practice marketplace, if such data
are reported:

(a) To the national practitioner data bank; or

(b) Voluntarily by nmenbers of the physician insurers association of
Anmerica (PIAA) as part of the PlIAA data-sharing project.

NEW SECTION. Sec. 4. The comm ssioner nust prepare aggregate
statistical summaries of closed clains based on data submtted under
section 2 of this act.

(1) At a mnimum the comm ssioner must sunmarize data by cal endar
year and cal endar/i ncident year. The comm ssioner nmay al so decide to
display data in other ways if the comm ssioner:

(a) Protects information as required under section 6(2) of this
act; and

(b) Exenpts from disclosure data described in RCW42.56.400(11).

(2) The summaries nust be available by April 30th of each year
unl ess the comm ssioner notifies legislative commttees by March 15th
that data are not available and infornms the commttees when the
summaries wll be conpl eted.

(3) Information included in an individual closed claim report
submtted by an insuring entity, self-insurer, provider, or facility
under this chapter is confidential and exenpt from public disclosure,
and the comm ssioner nust not make these data available to the public.

NEW SECTION. Sec. 5. Beginning in 2010, the conm ssioner nmnust
prepare an annual report that summarizes and anal yzes the cl osed claim
reports for nedical malpractice filed under sections 2 and 9 of this
act and the annual financial reports filed by authorized insurers
witing medical mal practice insurance in this state. The comm ssioner

p. 5 2SHB 1933



©O© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWwWMNDNDNDNDNMNDNDMDDNMNMNDMNMDNMNMNMNMDNEPRPPRPEPRPRPRPEPRPEPRPRRERPPRPRE
0O N O W NPEFP O OOWwuNOD O P WNEPEOOOOOWwWNOO O owDNDER.Oo

nmust conplete the report by June 30th, unless the conm ssioner notifies
| egislative commttees by June 1st that data are not avail able and
informs the commttees when the sunmmaries will be conpl et ed.

(1) The report must include:

(a) An analysis of reported closed clains from prior years for
whi ch data are collected. The analysis nust show

(i) Trends in the frequency and severity of claim paynents;

(1i) A conparison of econom c and noneconom ¢ danages;

(tit) A distribution of allocated |oss adjustnent expenses and
ot her | egal expenses;

(tv) The types of nmedical malpractice for which clains have been
pai d; and

(v) Any other information the comm ssioner finds relevant to trends
in nmedical malpractice closed clains if the conm ssioner:

(A) Protects information as required under section 6(2) of this
act; and

(B) Exenpts fromdisclosure data described in RCW42.56.400(11);

(b) An analysis of the nedical malpractice insurance market in
Washi ngton state, including:

(i) An analysis of the financial reports of the authorized insurers
with a conbined market share of at |east ninety percent of direct
written nedical mal practice premumin Washington state for the prior
cal endar year;

(ii) Aloss ratio analysis of nedical nal practice insurance witten
i n Washi ngton state; and

(ti1) A profitability analysis of the authorized insurers wth a
conbi ned market share of at |east ninety percent of direct witten
medi cal mal practice prem umin Washington state for the prior cal endar
year ;

(c) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant; and

(d) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar year,
including an analysis of the trend of direct incurred |osses as
conpared to prior years.
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(2) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due.

(3) The conm ssioner nmay adopt rules that require insuring entities
and self-insurers required to report under section 2 of this act and
subsection (1)(a) of this section to report data related to:

(a) The frequency and severity of closed clains for the reporting
period; and

(b) Any other closed claiminformation that hel ps the comm ssi oner
nmoni tor | osses and cl ai m devel opnent patterns in the Washi ngton state
medi cal mal practice insurance market.

NEW SECTION. Sec. 6. The conm ssioner nust adopt all rules needed
to inplenent this chapter. The rules nust:

(1) ldentify which insuring entity or self-insurer has the primry
obligation to report a closed clai mwhen nore than one insuring entity
or self-insurer is providing nedical nmalpractice |liability coverage to
a single health care provider or a single health care facility that has
been naned in a claim

(2) Protect information that, in conbination wth other data, could
result in the ability to identify a claimnt, health care provider,
health care facility, or self-insurer involved in a particular claimor
collection of clains; and

(3) Specify standards and nethods for the reporting by insuring
entities, self-insurers, facilities, and providers.

NEW SECTION. Sec. 7. (1) If the national association of insurance
commi ssioners (NAIC) adopts revised nodel statistical reporting
standards for nedical nalpractice insurance, the conmm ssioner nmnust
anal yze the new reporting standards and report this information to the
| egi sl ature, as follows:

(a) An analysis of any differences between the nodel reporting
st andards and:

(1) Sections 1 through 6 of this act; and

(1i) Any statistical plans that the conm ssioner has adopted under
RCW 48. 19. 370; and

(b) Recommendations, if any, about |egislative changes necessary to
i npl emrent the nodel reporting standards.
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(2) The comm ssioner must submt the report required under
subsection (1) of this section to the following |legislative conmmttees
by the first day of Decenber in the year after the NAIC adopts new
nmodel medi cal mal practice reporting standards:

(a) The house of representatives commttees on health care;
financial institutions and insurance; and judiciary; and

(b) The senate committees on health and | ong-term care; financi al
institutions, housing and consuner protection; and judiciary.

NEW SECTION. Sec. 8. This act does not anmend or nodify the
statistical reporting requirenments that apply to insurers under RCW
48. 19. 370.

NEW SECTION. Sec. 9. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) As used in this section:

(a) "dain has the sane neaning as in section 1(1) of this act.

(b) "Adaimant" has the sanme neaning as in section 1(2) of this act.

(c) "Conm ssioner"” has the sane neaning as in section 1(4) of this
act .

(d) "Medical mal practice" has the sane neaning as in section 1(9)
of this act.

(2)(a) The claimant or his or her attorney nust report data to the
comm ssioner if any action filed under this chapter results in a final:

(i) Judgnent in any anount;

(1i) Settlement or paynent in any anmount; or

(ti1) Disposition resulting in no indemity paynent.

(b) As used in this subsection, "data" neans:

(1) The date of the incident of nedical malpractice that was the
princi pal cause of the action;

(i1i) The principal county in which the incident of nedical
mal practice occurred;

(ti1) The date of suit, if filed,;

(tv) The injured person's sex and age on the incident date; and

(v) Specific information about the disposition, judgnent, or
settl enent, including:

(A) The date and amount of any judgnent or settlenent;

(B) Court costs;
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(C Attorneys' fees; and
(D) Costs of expert w tnesses.

Sec. 10. RCW 42.56.400 and 2005 ¢ 274 s 420 are each amended to
read as foll ows:

The followng information relating to insurance and financial
institutions is exenpt fromdisclosure under this chapter:

(1) Records maintained by the board of industrial insurance appeals
that are related to appeals of crime victins' conpensation clains filed
with the board under RCW 7. 68. 110;

(2) Information obtained and exenpted or wthheld from public
i nspection by the health care authority under RCW 41.05.026, whether
retained by the authority, transferred to another state purchased
health care program by the authority, or transferred by the authority
to a technical review comrmittee created to facilitate the devel opnent,
acquisition, or inplenentation of state purchased health care under
chapter 41.05 RCW

(3) The names and individual identification data of all viators
regul ated by the insurance conm ssioner under chapter 48.102 RCW

(4) I'nformation provided under RCW 48. 30A. 045 t hrough 48. 30A. 060;

(5 Information provided under RCW 48.05.510 through 48.05. 535,
48. 43. 200 through 48. 43. 225, 48.44.530 through 48. 44.555, and 48. 46. 600
t hrough 48. 46. 625;

(6) Informati on gat hered under chapter 19.85 RCWor RCW 34. 05. 328
that can be identified to a particul ar business;

(7) Exam nation reports and information obtai ned by the departnent
of financial institutions from banks under RCW 30. 04. 075, from savi ngs
banks under RCW 32. 04. 220, from savings and | oan associ ati ons under RCW
33.04. 110, fromcredit unions under RCW 31.12.565, from check cashers
and sellers under RCW 31.45.030(3), and from securities brokers and
i nvest nent advi sers under RCW 21.20.100, all of which is confidential
and privileged information;

(8) Information provided to the insurance comm ssioner under RCW
48.110. 040( 3);

(9) Docunents, materials, or infornmation obtained by the insurance
conmmi ssi oner under RCW 48.02.065, all of which are confidential and
privileged; ((and))
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(10) Confidential proprietary and trade secret information provided
to the comm ssioner wunder RCW 48.31C 020 through 48.31C 050 and
48. 31C. 070;__and

(11) Data filed under sections 2, 3, 5(6), and 9 of this act that,
alone or in conbination with any other data, may reveal the identity of
a claimant, health care provider, health care facility, insuring
entity, or self-insurer involved in a particular claimor a collection
of clainms. For the purposes of this subsection:

(a) "daimant" has the sane neaning as in section 1(2) of this act.

(b) "Health care facility" has the sane neaning as in section 1(6)
of this act.

(c) "Health care provider" has the sane neaning as in section 1(7)
of this act.

(d) "Insuring entity" has the sane neaning as in section 1(8) of
this act.

(e) "Self-insurer" has the sane neaning as in section 1(11) of this
act .

NEW SECTION. Sec. 11. Sections 1 through 8 of this act constitute
a new chapter in Title 48 RCW

NEW SECTION. Sec. 12. This act takes effect July 1, 2006.

~-- END ---
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